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IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION II

IN RE THE PERSONAL RESTRAINT

PETITION OF: 

NO. 47471-9

10 EDUARDO SANDOVAL, 

11 STATE'S RESPONSE TO PERSONAL

RESTRAINT PETITION
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Petitioner. 

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION: 

1. Must the petition be dismissed where the petitioner cannot show actual

prejudice to a constitutional right? 

2. Does the crime ofconspiracy to commit murder in the first degree by

extreme indifference to human life legally exist? 

3. Was the prosecuting attorney's rebuttal argument supported by evidence? 

4. Does the petitioner show that the improper argument deprived him ofa fair

trial? 

5. May the petitioner raise instructional error regarding the lesser included

offense ofmanslaughter for the first time in his second Personal Restraint

Petition (PRP)? 
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1 6. Was a cautionary instruction regarding accomplice testimony necessary

2 where the State's case did not rely solely on such evidence? 

3 7. May the petitioner raise the issue for the first time in his second PRP? 

4 8. Does the petitioner demonstrate deficiency ofappellate counsel and

5 prejudice thereby? 

6 9. Is the petitioner's standard range sentence erroneous? 

7 B. STATUS OF PETITIONER: 

8 Petitioner, Eduardo Sandoval, is restrained pursuant to a Judgment and Sentence

9 entered in Pierce County Cause No. 10-1-04055-4. Appendix A. 

10 After a trial, the petitioner was found guilty ofmurder in the first degree, assault in

11 the first degree, and conspiracy to commit murder in the first degree. Appendix A. The

12 petitioner filed a direct appeal and a Personal Restraint Petition (PRP). These were

13 consolidated by the Court ofAppeals. The Court affirmed his conviction and denied the

14 PRP. See State v. Sandoval, #43039-8-11and44780-1-11, noted at 180 Wn. App. 1005

15 ( 2014)( 2014 WL 1092844). The Mandate issued on August 19, 2014. Appendix B. The

16 petitioner filed a Petition for Writ ofHabeas Corpus on April 3, 2015. This was transferred

17 to the Court ofAppeals two weeks later. Under RCW 10. 73 .140 and RAP 16.4, it was then

18 transferred to the Supreme Court, because the Court ofAppeals would treat it as a

19 successive petition1• 

20

21

22

23

24

25
1 The State does not discuss the issue ofthis being a successive petition because the Supreme Court may

review successive petitions. See e.g. In re Personal Restraint ofTuray, 153 Wn. 2d 44, 101 P. 3d 854

2004). 
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1 c. 

2

ARGUMENT: 

1. THE CRIME OF CONSPIRACY TO COMMIT MURDER BY EXTREME

INDIFFERENCE LEGALLY EXISTS. 
3
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Under RCW 9A.28.040, a person commits criminal conspiracy when, " with intent

that conduct constituting a crime be performed, he or she agrees with one or more persons

to engage in or cause the performance ofsuch conduct, and any one ofthem takes a

substantial step in pursuance ofsuch agreement". The punishable conduct ofthe

conspiracy is the plan, the conspiratorial agreement, not the specific criminal object or

objects. State v. Bobic, 140 Wn. 2d 250, 265, 996 P. 2d 610 (2000); State v. Williams, 131

Wn. App. 488, 496, 128 P. 3d 98 (2006). 

First degree murder by extreme indifference under RCW 9A.32.030(1)(b) punishes

conduct which creates a grave risk ofdeath to any person." The provision covers a wide

range ofsuch "conduct": extreme vehicular homicide (State v. Barstad, 93 Wn. App. 553, 

970 P. 3d 324 (1999)); extreme "road rage" ( State v. Pestrana, 94 Wn. App. 463, 972 P. 

2d 557 (1999)); short-changed drug dealers shooting at a customer's car ( State v. Pettus, 

89 Wn. App. 688, 951 P. 2d 284 (1998); and gangs asserting their turf in a crowded street

State v. Yarbrough, 151 Wn. App. 66, 210 P. 3d 1029 (2009). 

State v. Henderson, 182 Wn. 2d 734, 344 P. 3d 1207 (2015) is a recent example of

gang members shooting indiscriminately, resulting in a person's death. There, the

defendant fired into a group or crowd ofpeople outside a house party in the Hilltop

neighborhood ofTacoma. In holding that the defendant had been entitled to a jury

instruction on a lesser charge ofmanslaughter, the Supreme Court clarified the level ofrisk

required for murder, compared with manslaughter. Id., at 743. Murder by extreme

indifference requires a " grave risk ofdeath", while manslaughter requires a " substantial

risk" ofa homicide. Id. 
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1 There is no question that persons may conspire to commit such conduct. Sadly, we

2 see regular examples ofthis in the news. A group conspires to set offa car bomb in a

3 crowded city; during the Boston marathon, outside a restaurant, or in front ofan office

4 building. The group needs no intent to kill anyone in particular, or anyone at all. The

5 explosion may kill one or more people; it may only injure; it may only blow up the car. But

6 the act, the conduct, certainly creates a "grave risk ofdeath" and displays "circumstances

7 manifesting an extreme indifference to human life." The conspiracy punished is the

8 agreement to act. 

9 Similarly, where, as in Pestrana and Pettus, a person opens fire on a car driving

10 down the street; or as in Henderson, at a group ofpeople standing in front ofa house, the

11 perpetrator needs no intent to kill anyone in particular, or anyone at all. But the act, the

12 conduct, certainly creates a "grave risk ofdeath" and displays " circumstances manifesting

13 an extreme indifference to human life." Here, a group ofELS gang members engaged in a

14 hunting party. To avenge an assault on one oftheir own, their agreed purpose was to

15 locate, and shoot at, suspected rival gang members. The conduct committed is legally the

16 same as in Henderson, Pestrana, and Pettus. The only difference is that here the

17 perpetrators, including the petitioner, agreed in advance to commit the conduct, and then

18 acted to carry it out. 

19 Similarly, a person can be an accomplice to murder in the first degree by extreme

20 indifference to human life. Legally, there is no difference in the culpability ofcrime

21 participants. See, RCW 9A.08.020(1), (2)(c). An accomplice is no less guilty than another

22 participant. See State v. Carter, 154 Wn.2d 71, 78, 109 P.3d 823 ( 2005). 

23 An accomplice must have actual knowledge that other participants were engaging

24 in the crime eventually charged. See State v. Allen, 182 Wn. 2d 364, 341 P. 3d 268 (2015); 

25 State v. Shipp, 93 Wn.2d 510, 517, 610 P.2d 1322 (1980). 
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Allen, cited by the petitioner, does discuss accomplice liability, but has different

facts than the present case. Allen was charged and convicted as an accomplice to

premeditated murder. The factual issue for the jury in that case was whether Allen knew

that Maurice Clemmons planned to kill the police officers in the coffee shop where Allen

dropped him off. While the case was reversed by the Supreme Court for improper legal

argument regarding knowledge, his challenge to the sufficiency ofthe evidence on this

issue was rejected in the Court ofAppeals. 178 Wn. App. 893, 903-904, 317 P. 3d 494

2014). 

As argued above, one can agree to engage in the extreme conduct punished by the

statute. One can help plan such conduct and participate in it, knowing what the

consequences may be. As illustrated above, one may help plan and participate in a

bombing or a drive-by shooting. The participants know what they are doing; they know

that it creates a grave risk ofdeath. That is the whole point oftheir conduct. Obviously, 

they are also "extremely indifferent" as to the consequences for human life. 

Borrowing from the facts in Henderson, ifthe petitioner had helped plan and then

participate in conduct where he drove and another person (Mr. Zuniga, perhaps) fired a gun

into a crowd, there would be no legal question whether the petitioner was an accomplice to

a resulting murder. Here, the factual issue at trial was whether the petitioner knew that the

other participants were going to shoot at suspected rival gang members. The jury and the

Court ofAppeals rejected his challenge to the sufficiency ofthe evidence ofhis

participation. 

2. THE PROSECUTOR DID NOT COMMIT MISCONDUCT IN REBUTTAL

CLOSING. 

A defendant claiming that a prosecuting attorney committed misconduct during

closing argument must prove that the prosecuting attorney's remarks were both improper
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1 and prejudicial. State v. Thorgerson, 172 Wn.2d 438, 443, 258 P.3d 43 ( 2011). A

2 defendant can establish prejudice only ifthere is a substantial likelihood that the

3 misconduct affected the jury's verdict. State v. Carver, 122 Wn. 2d 300, 306, 93 P. 3d 947

4 ( 2004). Ifa curative instruction could have cured the error and the defense failed to request

5 one, then reversal is not required. State v. Binkin, 79 Wn. App. 284, 293-294, 902 P.2d

6 673 ( 1995), overruled on other grounds by State v. Kilgore, 147 Wn.2d 288, 53 P.3d 974

7 ( 2002); see, State v. Warren, 165 Wn. 2d 17, 195 P. 3d 940 (2008). 

8 When reviewing an argument that has been challenged as improper, the court

9 should review the context ofthe whole argument, the issues in the case, the evidence

10 addressed in the argument and the instructions given to the jury. State v. Russell, 125

11 Wn.2d 24, 85-6, 882 P.2d 747 (1994). Where defense counsel objected to a prosecutor's

12 remarks at trial, the trial court's rulings are reviewed for abuse ofdiscretion. State v. 

13 Gregory, 158 Wn.2d 759, 809, 147 P.3d 1201 ( 2006). 

14 The appellate court should review the argument in the context ofthe entire closing

15 and the court's instructions. The Court's focus is less on what the prosecutor said; but

16 rather on the effect which was likely to flow from the remarks. See, State v. Emery, 174

17 Wn.2d 741, 762, 278 P. 3d 653 ( 2012). " The criterion always is, has such a feeling of

18 prejudice been engendered or located in the minds ofthe jury as to prevent a [ defendant] 

19 from having a fair trial?" Id., quoting Slattery v. City ofSeattle, 169 Wash. 144, 148, 13

20 P.2d 464 (1932). 

21 Here, the remarks at issue occurred in rebuttal argument. In its closing, the general

22 theme ofthe defense was that he was not guilty because he was not a participant in the

23 crimes charged. 32 RP 3714. In closing, defense counsel tried to minimize the petitioner's

24 connection to and status in the ELS gang. 32 RP 3732. He argued that the petitioner was a

25 reluctant gang member and a minimal participant in activities. 32 RP 3733. 
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1 In response to this, the prosecutor pointed out that the petitioner was a senior and

2 trusted member ofthe gang. This argument was supported by testimony that the petitioner

3 was an ELS member with the tattoos to proclaim it. 9 RP 821, 822-823, 10 RP 873, 16 RP

4 1900. He attended meetings where the violent crimes were discussed and planned (10 RP

5 938-939, 16 RP 1916), even when it was to plan the murder ofJuan Zuniga, the head of

6 their own gang. 16 RP 1909-1910. The defendant was armed with a firearm at one ofthe

7 meetings. 10 RP 929. He was a high-ranking member ofthe ELS gang. 10 RP 855. 

8 The prosecutor argued that the petitioner was an " OG". 32 RP 3736. This was a

9 conclusion or inference from the evidence. Alfredo Villagomez testified that the petitioner

10 was a senior member ofthe ELS gang. 10 RP 855. Antonio Gonzalez testified that the

11 petitioner had been in the gang for 5-6 years. 16 RP 1902. Gonzalez explained that "OG's" 

12 are older or original gang members. 17 RP 2123. Carlos Basilio testified that "OG" gang

13 members were more important than other members. 20 RP 2650. 

14 Closing arguments that appeal to the passion and prejudice ofjurors, based on race

15 or ethnicity, deny a defendant a fair trial. See State v. Monday, 171 Wn.2d 667, 257 P. 3d

16 551 ( 201 l)(arguing credibility ofwitnesses); State v. Belgarde, 110 Wn.2d 504, 755 P. 2d

17 174 (1988)(arguing that the defendants were like terrorists). But in the present case, no

18 such thing happened. 

19 The prosecutor argued that Asian or Pacific Islanders were not ELS gang members. 

20 32 RP 3737. This was supported by testimony that Time Time, Dean Salavea, and Taleafoa

21 were Samoans. 12 RP 1196. Although these men participated in the violent activities ofthe

22 gang, they were not members. 16 RP 1907, 20 RP 2525, 2530. Only gang members, 

23 Hispanics, were allowed at the planning meetings. 16 RP 1914.The prosecutor was free to

24 argue that as a Hispanic, the petitioner was an insider, with greater status than others; even

25 though the non-members participated fully in the violent activities. 
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3. THE FACTS DID NOT SUPPORT AN INSTRUCTION ON THE LESSER

INCLUDED OFFENSE OF MANSLAUGHTER. 

The appellate court reviews an alleged instructional error regarding a trial court's

decision whether to instruct on a lesser-included offense for both legal and factual prongs. 

See State v. Workman, 90 Wn.2d 443, 447--448, 584 P.2d 382 (1978). Ifbased on the

factual prong, the trial court's refusal to instruct jury on lesser included offense is reviewed

for abuse ofdiscretion. See State v. Henderson, 182 Wn. 2d 734, 743, 344 P.3d 1207

2015), citing State v. Walker, 136 Wn.2d 767, 771-772, 966 P.2d 883 ( 1998). 

A defendant is entitled to an instruction on a lesser included offense when (1) each

ofthe elements ofthe lesser offense is a necessary element ofthe charged offense, and (2) 

the evidence in the case supports an inference that the lesser crime was committed. 

Workman, 90 Wn.2d at 447--448. The petitioner is correct that, as to the legal prong ofthe

Workman test, manslaughter is a lesser included offense ofmurder by extreme

indifference. Henderson, at 737. Although the trial court referred to Pettus and Pestrana, 

which had been cited by the defense, the facts discussed by the State and the decision by

the court concerned "grave risk ofdeath", not just "wrongful act". 32 RP 3674-3675. In

Henderson, the Supreme Court rejected the " risk ofwrongful act" definition of

recklessness in favor ofthe "risk ofhomicide". Id., at 147-148, citing State v. Gamble, 154

Wn.2d 457, 114 P.3d 646 (2005). The trial court's review ofthe evidence and its

conclusion was correct. 

When determining ifthe evidence is sufficient to support giving an instruction, the

reviewing court views the evidence in the light most favorable to the party that requested

the instruction. State v. Fernandez-Medina, 141 Wn.2d 448, 455--456, 6 P.3d 1150

2000). But the party requesting the instruction must point to evidence that affirmatively

supports the instruction, and may not rely on the possibility that the jury would disbelieve

the opposing party's evidence. Id., at 456; State v. Ieremia, 78 Wn. App. 746, 755, 899
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1 P.2d 16 (1995). An inference that only the lesser offense was committed is justified "'[ i]f

2 the evidence would permit ajury to rationally find a defendant guilty ofthe lesser offense

3 and acquit him ofthe greater."' Fernandez-Medina, 141 Wn.2d at 456 (quoting State v. 

4 Warden, 133 Wn.2d 559, 563, 947 P.2d 708 (1997)). 

5 In the present case, the evidence showed that the petitioner was an ELS gang

6 member. Because another gang had recently shot at ELS members and associates, the ELS

7 planned to seek out rival gang members driving or walking in the area and shoot at them. 

8 10 RP 939. The petitioner was present during the meeting where this was planned, 

9 discussed, and members were assigned various roles and tasks to carry it out. 10 RP 938. 

10 The petitioner's role was to act as a scout; looking for targets and alerting the others to the

11 presence ofpolice. 16 RP 1917. The petitioner knew what was going to happen when rival

12 gang members were found: someone from the ELS group was going to shoot them. 16 RP

13 1924, 1929, 20 RP 2551. That is exactly what happened when the other ELS members, 

14 riding in the stolen van, saw the victims' car. 

15 Even viewing the evidence in the light most favorable to the petitioner, he knew

16 that the ELS was going to shoot at the rival gang members. There was no evidence that the

17 ELS or the petitioner was going to act, or did act, with mere recklessness or even

18 negligence. The whole purpose was to shoot at people. The evidence showed that the van

19 containing the ELS members pulled up next to the victims' car. 8 RP 594, 595. The ELS

20 members knew that the car was occupied; they could see the victims; they had exchanged

21 " looks" or "stares" at an intersection shortly before the shooting. 8 RP 592. The gang

22 members fired 12-15 times into the occupied car. 

23 Here, the State took the position that the crime charged, and the State had proven, 

24 an intentional act. 32 RP 3674-3675. The State pointed out that the evidence in this case

25 was that the defendants fired approximately 15 rounds at close range into a car that the
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1 shooters knew was occupied. 32 RP 3674-3675. There was no evidence to support the

2 argument or a jury conclusion that the act was merely reckless, and thus support an

3 instruction on manslaughter. The court agreed and found that the evidence did not support

4 the instruction. 32 RP 3675. The trial court did not abuse its discretion in declining to

5 instruct on manslaughter. 

6 The right to a lesser included offense instruction is a statutory right, not a

7 constitutional right. See RCW 10.61.006; see also State v. Tamalini, 134 Wn.2d 725, 728, 

8 953 P.2d 450 (1998). Such an alleged error does not constitute a manifest error affecting a

9 constitutional right under RAP 2.5(a)(3). State v. Lord, 117 Wn.2d 829, 880, 822 P.2d 177

10 ( 1991) ( failure to instruct on lesser included is not an error ofconstitutional magnitude). 

11 A personal restraint petition, like a petition for a writ ofhabeas corpus, is not a

12 substitute for an appeal. In re Hagler, 97 Wn.2d 818, 823-24, 650 P.2d 1103 ( 1982). A

13 petitioner asserting a constitutional violation must show actual and substantial prejudice. 

14 In re Personal Restraint ofDavis, 152 Wn.2d 647, 670, 101 P .3d 1 (2004 ); In re Personal

15 RestraintofHaverty, 101 Wn.2d498,681 P.2d835(1984). TheStateneednotshow

16 harmless error. See Hagler, at 823. Inferences, ifany, must be drawn in favor ofthe

17 validity ofthe judgment and sentence and not against it. Id., at 825-26. A petitioner

18 relying on non-constitutional arguments must demonstrate a fundamental defect, which

19 inherently results in a complete miscarriage ofjustice. In re Personal Restraint ofCook, 

20 114 Wn.2d 802, 810-811, 792 P.2d 506 (1990). 

21 To obtain relief, however, the petitioner must demonstrate that he was prejudiced. 

22 Ifa thorough review ofthe record, including the arguments ofcounsel and the weight of

23 evidence ofguilt discloses that the instruction could not have contributed to the verdict, 

24 then the defendant has not been prejudiced. In re Personal Restraint ofMusic, 104 Wn.2d

25 189, 191, 704 P.2d 144 (1985). To succeed on his collateral attack, the petitioner has to
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prove by a preponderance ofthe evidence that he was actually and substantially prejudiced

by the instructional error. See In re Personal Restraint ofDelgado, 160 Wn. App. 898, 

911, 251 P.3d 899 (2011). See also In re Personal Restraint ofBrockie, 178 Wn. 2d 532, 

539, 309 P. 3d 498 (2013). 

Here, even ifthe petitioner shows the alleged error, he fails to show actual and

substantial prejudice, the second requirement for a PRP. To demonstrate actual prejudice, 

the petitioner must show by a preponderance ofthe evidence that had the jury received an

instruction regarding the lesser included offense ofmanslaughter, it would have reached a

different decision. Borrero, 161 Wn.2d at 536. But the petitioner does not present any

reason why such an instruction would have made any difference when, as shown above, 

the jury had evidence from three ofthe participants that the petitioner participated in a

hunting party where his co-participants fired at least 12 shots into an occupied vehicle, 

killing one person and injuring another. 13 RP 1403, 1407. The petitioners own statement

confirmed his presence, participation, and knowledge ofthe plans for violence. Thus, the

petitioner does not show that the verdicts would have been different. 

4. A CAUTIONARY INSTRUCTION REGARDING ACCOMPLICE

TESTIMONY WAS UNNECESSARY WHERE THE STATE DID NOT

RELY SOLELY ON THAT EVIDENCE. 

WPIC 6.05 is mandatory only when the State's case-in-chiefrests solely upon

uncorroborated accomplice testimony. WPIC 6.05, cmt. at 184, citing State v. Willoughby, 

29 Wn. App. 828, 630 P.2d 1387 (1981). " Whether failure to give this instruction

constitutes reversible error when the accomplice testimony is corroborated by independent

evidence depends upon the extent ofcorroboration." State v. Harris, 102 Wn.2d 148, 155, 

685 P.2d 584 (1984), overruledon other grounds by State v. McKinsey, 116 Wn.2d 911, 

914, 810 P .2d 907 ( 1991 ). " When substantial corroborating evidence exists, the instruction

need not be given." WPIC 6.05, cmt. at 184, citing Harris, 102 Wn.2d at 155. 
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1) [ I]t is always the better practice for a trial court to give the cautionary

instruction whenever accomplice testimony is introduced; (2) failure to

give this instruction is always reversible error when the prosecution relies

solely on accomplice testimony; and (3) whether failure to give this

instruction constitutes reversible error when the accomplice testimony is

corroborated by independent evidence depends upon the extent of

corroboration. Ifthe accomplice testimony was substantially corroborated

by testimonial, documentary or circumstantial evidence, the trial court did

not commit reversible error by failing to give the instruction." 

Harris, 102 Wn.2d at 155, overruled on other grounds byState v. Brown, 111 Wn.2d 124, 

761P.2d588 (1988). 

Here, the State presented over 20 other witnesses, including the surviving victim, 

Joshuah Love (8 RP 587 ff, 595-599, -612), and the petitioner's own statements to Det. 

Davis and Det. Reopelle (25 RP 3159, 26 RP 3213) which admitted his participation in the

events. The trial court went through an extensive review ofthe evidence and witnesses

which corroborated the testimony ofthe accomplices. 32 RP 3666-3674. The court did not

abuse its discretion. 

16 5. THE PETITION FAILS TO SHOW DEFICIENCY OF PREVIOUS TWO

17

18

19

20

21

22

23

24

25

APPELLATE COUNSEL AND PREJUDICE THEREBY. 

In order to prevail on an appellate ineffective assistance ofcounsel claim, the

petitioner must show that the legal issue which appellate counsel failed to raise had merit

and that they were actually prejudiced by the failure to raise or adequately raise the issue. 

In re PersonalRestraintofLord, 123 Wn.2d 296, 314, 868 P.2d 835 ( 1994). Failure to

raise all possible nonfrivolous issues on appeal is not ineffective assistance, and the

exercise ofindependent judgment in deciding what issues may lead to success is the heart

ofthe appellate attorney's role. Id. Yet ifa petitioner can show that his appellate counsel

failed to raise an issue with underlying merit, then the first prong ofthe ineffective
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1 assistance test is satisfied. See In re Personal Restraint ofMaxfield, 133 Wn.2d 332, 344, 

2 945 P.2d 196 (1997). 

3 Under the second prong ofthe ineffective assistance ofappellate counsel test, the

4 Supreme Court has required that the petitioner show that he was " actually prejudiced by

5 the failure to raise or adequately raise the issue." Id.; see also Lord, 123 Wn.2d at 314. In

6 Smith v. Robbins, 528 U.S. 259, 285, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000), the United

7 States Supreme Court reiterated that the proper standard for evaluating claims of

8 ineffective assistance ofappellate counsel derives from the standard set forth in Strickland

9 v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The Court held

10 that Robbins was required to demonstrate prejudice, "[ t]hat is, he must show a reasonable

11 probability that, but for his counsel's unreasonable failure to file a merits brief, he would

12 have prevailed on his appeal." Smith, 528 U.S. at 285-286. 

13 Here, the petitioner had two successive appellate counsel. Appellate counsel must

14 decide which issues to pursue; which are most viable on appeal. Appellate counsel does

15 not render ineffective assistance merely because he or she chooses not to raise all possible

16 issues on appeal. Lord, 123 Wn.2d at 314. The evidence showed that the petitioner was not

17 present during the fatal shooting; but was several blocks away, hoping to stay out ofit. 

18 Therefore, sufficiency ofthe evidence was probably the strongest issue for him. 

19 The petitioner now argues that the crimes ofconspiracy and accomplice liability to

20 commit murder in the first degree by extreme indifference are non-existent crimes. While

21 he makes a legal argument, there are no cases that so hold. It is an arguable point. 

22 Counsel's failure to anticipate changes in the law does not constitute deficient performance. 

23 See State v. Brown, 159 Wn. App. 366, 372, 245 P.3d 776 (2011). None ofhis three prior

24 attorneys; one at trial and two on appeal, raised this issue. They are not necessarily all

25
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1 deficient just because they did not come up with the same legal theory as his current

2 lawyer. 

3 At trial, his attorney did propose manslaughter as a lesser included offense. CP

4 254-258. The court's definition of "reckless" was the one his attorney proposed. CP 259, 

5 331. Also, his attorney agreed to the State's proposed instructions #12 (definition of

6 murder/extreme indifference) and #14 (elements ofmurder/extreme indifference). CP 248. 

7 The court used these instructions. CP 333, 335. 

8 Where the defense proposes or accepts an instruction that is later given by the

9 court, he may not complain ofit on appeal. The alleged error in the instructions would be

10 invited, even ifofconstitutional magnitude. See State v. Henderson, 114 Wn.2d 867, 870-

11 71, 792 P.2d 514 (1990); State v. Phelps, 113 Wn. App. 347, 353, 57 P.3d 624 (2002).The

12 appellate court is precluded from reviewing jury instructions when the defendant has

13 proposed an instruction or agreed to its wording." State v. Winings, 126 Wn. App. 75, 89, 

14 107 P.3d 141 ( 2005). 

15 Therefore, where the defendant did not propose a " revised" definition of

16 recklessness per State v. Gamble, 154 Wn. 2d 457, 467, 114 P. 3d 646 (2005), nor request

17 additional or different instructions regarding the definition or elements, neither appellate

18 counsel was deficient for failing to raise such an invited error on appeal. Because any error

19 in the instructions was invited, the petitioner cannot show the prejudice prong; that he

20 would have prevailed on appeal. 

21 6. THE STANDARD RANGE SENTENCE WAS PROPER. 

22 Generally, a standard range sentence may not be appealed. See RCW 9.94A.585(1); 

23 State v. Ammons, 105 Wn. 2d 175, 183, 713 P. 2d 719 (1986). When a defendant is

24 convicted oftwo or more serious violent offenses, the standard sentence range for the

25 offense with the highest seriousness level is calculated using history that is not "serious
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1 violent"; and the standard sentence range for other current serious violent offenses is

2 determined by using an offender score ofzero. RCW 9.94A.589(1)(b). All sentences

3 imposed under this subsection are served consecutively to each other. Id. Firearm

4 enhancements are mandatory and served consecutively to each other and to all other

5 sentencing provisions, including the underlying sentences. RCW 9.94A.533(e). 

6 Here, the petitioner was sentenced for three "serious violent" offenses: murder in

7 the first degree, assault in the first degree, and conspiracy to commit murder in the first

8 degree. See RCW 9.94A.030(45)(a)( i) and (v). His score, based on his prior history, was

9 correctly calculated as three. Appendix A. His standard range for murder in the first degree

10 was 271-361 months. Id. The court sentenced the petitioner to 361 months on Count I, 240

11 months on Count II, and 123 months on Count III. Id. The assault, conspiracy, and three

12 60-month firearm enhancements were all consecutive to the murder sentence. The total

13 was 904 months in prison. The jury did return special verdicts finding that the crimes were

14 aggravated under RCW 9.94A.535(3)(aa)(gang activity). CP xx-yy. The court noted this on

15 the judgment. Appendix A. However, the court sentenced within the standard range, not an

16 aggravated exceptional sentence. Id. 

17 The Legislature has plenary power to set punishments and sentences, within

18 constitutional limits. See, State v. Thorne, 129 Wn. 2d 736, 767, 921 P. 2d 514 (1996); 

19 see also State v. Manussier, 129 Wn. 2d 652, 675, 921P.2d 473 ( 1996). Therefore, the

20 petitioner can only challenge the length ofthe sentence as violating the Eighth Amendment

21 ofthe United States Constitution, or Article 1, §14 ofthe State Constitution. He asserts that

22 his sentence is disproportionate. Pet. at 49. In a proportionality review, the Court

23 considers: ( 1) the nature ofthe offense; (2) the punishment the defendant would have

24 received in other jurisdictions for the same offense; and (3) the punishment imposed for

25 other offenses in the same jurisdiction. Manussier, at 677. All three ofthe petitioner's
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1 convictions have maximum sentences oflife in prison. He fails to compare his sentence to

2 other jurisdictions, such as the federal system or other states. Because his is a standard

3 range sentence under RCW 9.94A, the sentence would be the same for anyone in

4 Washington convicted ofthe same offenses and with the same offender score. He fails to

5 demonstrate constitutional error. 

6 D. CONCLUSION: 

7

8

9

10

11

12

13

14

15

16

17

The petitioner had a fair trial where the court properly instructed the jury. His

previous appellate attorneys identified and argued the issues they judged to have the best

chance for success. The petitioner does not demonstrate deficiency ofcounsel or prejudice. 

The State respectfully requests that the petition be denied. 

DATED: July 21, 2015. 

Certificate ofService: 

MARK LINDQUIST

Pierce County

Pr~uting Attorney

C-~ 
Thomas C. Roberts

Deputy Prosecuting Attorney

WSB# 17442

18 The undersigned certifies that on this day she delivered by~ail or

ABC-LMI delivery to the petitioner true and correct copies ofthe document to

which this certificate is attached. This statement is certified to be true and

19 correct under penalty ofperjury ofthe laws ofthe State ofWashington. Signed

at Tacoma, Washington, on the date below. 

20

21

22

23

24

25
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Case Number. 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

SUPERIOR COURT OFWASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

VB. 

EDUARDO SANDOVAL, 

Plllll1t.1ff1 CAm!ENO 10- 1- 0405~- 4

WARRANT OF COMMITMENT
t)J] County Jad

2) ~Dept. ofCaTedlcns

Defend8fll 3) 0 Other Custody

FEB - 6 2012

THE STATE OFWAS'HrNGTON TO THE DIRECTOR OFADULT D'E'fENTION OFPIERCE COUNTY

WHEREAS, Judgment has been prmwnced agasrut the defendant mthe Supen<r Court ofthe State of

Wuhmgt.on for the County ofPierce, thatthe defendant be puru llhed asspecif1ed 1J1 theJudwnent and

Sentence/Order ModtfymglR.evdwlg Probatsm/Commuruty Supav1mcn, a full and caredcopy ofwhich lB

attached hento. 

1 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant. f<r

claanficat1crn, ccnfinement and placanent as crdered m the 1udgment and Sentence. 

Sentence ofccnfinement m Pierce CountyJad) 

YOU, THE DIR.ECTOR, ARE COMMANDED to take and deliver the defendant to

the proper officaii of the Department ofCcn-ect1a1Jt and

YOU, THE PROPER OFFICERS OF nmDEPARTMENT OFCORRECTIONS, 

ARE COMMANDED to receive the defendant fer clasmficat.100, coofinemmt and

placement as crdEred an the lldgment and Sentence. (Sentence ofcoofinement m

Dcpartmcri ofCcxrecb(Xls autody) 

WARRANT OF
COMMITMENT 3

Oftlce ofProstcvlms Altomey

9.30 tmmmaA-S bom94ti

1'licoma. w ......... "40l.lJ7J
Telephone ( 253) 791-7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

3 YOU, THE DIRECTOR. ARE COMMANDED toreceive the defendant fcr-

clusihcahon., c:allmcrnmt and placement as crdcred mthe Judgment and 3mtcnce
Semenceofcoofmement or placement ~ C'l:1I ft'ed by S ect1cn11 1 and 2 above) 

By dtrect.too ofthe Hmcnble

Dated Z 5 · / Z-,,,,, 10111111,,,,~ ~~ ..... 
SUPf.9tQ'1,,. ~ DGE LIND

li ~ . . . ··-~A KEVIN STOCI\ A CJ LEE

Ii i °:~~ ClER~ -
ui • -·- 1= l/UJ~ r~ 
i(/)~ "" £ Y ~ 

a ·'Y;fs,.,1NG'G •• • I uTY cLERK

I ~ ~-.. ~ .. -- D,_,_E_P _______ _ 

A • • ~ ~ 
CERTIFIEDCO~ PTOSHERIFF ~,;,,,,/ fRCE C~,,,,,~ 

fiAL:.!1"1 vUJ

STATE OFWASHINGTON

County ofPierce

I, Kevin Stock. Clerk oftbeabove cntJ.Ued

CCllrt, do hereby cerllf'y that thts foregoing

uu;trummt 11 a true and OCIT'ed copy ofthe

mginal n<111 on filemmyoffice. 

INWITNESSWHEREOF, I hereunto lidmy

hand and the Seal ofSaidCourt this

day of _____ ~----

KEVIN STOCK. Clerk

By~----~~~ Deputy

mms

WARR.ANTOF

COMMITMENT -4

FILED

DEPT 19
Ill OPEN COURT
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington
1C>-1-04.QS S-4

oflEA:eo

l{lt~ I ·~~
f

SUPERIOR COURT OFWASHINGTON FOR PIERCE COUNTY

n'ATEOFWASHINGTON, FEB - 6201Z

VI. 

EDUARDO SANDOVAL

SID 23074686

DOB 02/1411989

Plamt.1ff, CAUSENO 10-1-04055-4

JUDGMENT A.ND SENTENCE ( FJ3) 

Pnsoo { ] RCW 9 94A712Pnson Confinem«lt

Jail One Year erLess

Defendant. { JFint·TuneOffendtr

1Special Serual Offender SentencingAltematlve

JSpeaal Drug Offender SentenangAlternative

Altemauve toCaJf"mement (ATC) 

Clelk'sActlmRequired. pan4.5 (SDOSA), 

4. 7 and4.8 (SSOSA) 4 15.2, 5.J, 5.6 and 5.8

JuvadleDecllne Mandato fscnllJaoa

L HEARING

1 1 A sentencingheanngwaa held and the defendant, thedefendant's lawyer and the (deputy) proseOJttng

attcrney were praent. 

Il. FINDINGS

There being no reasm whyJudflrnent shwld nd. be pt'Ulounced. the cartFrnDS

2. 1 CURRENI' OFF.ENSE(S) The defendant was f<Uld guilty CXl JANUARY 11, lO12

by ( } pJea [ X ] JUfY•VerdJct [ ) bmch tnaJ of

COUNT CRIME

I MURDER IN THE

FIRST DEGREE (Dl) 

II ASSAULT IN THE
FIRST DEGREE (E2.3) 

JUDGMENT AND SENTENCE (JS) 

Felmy) (7/2rx1'1) Page 1of11

RCW EHHANCEMl'l{T DATE OF' 
TYPE• CRIME

9A32.030(l)Cb) F <: J2/(JJJ10

941 010

9Sld.A.S30

9~. A. 533
994A,3S(3)(aa) 

994.A.030

9A.36.011(1)(a) F Wr:Tl/10

941 010

994.A.530
994.A S33

9 94A. 53S(3)( aa) 

994A 030

INCIDENT NO

TPD 100381104

TPD 100381104

omce otP'-lltlucAllOmey

930T_A_S Room 946

1'acoalll W&1fungton 98402-2171
1'elepm-( 253) ~ 7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington
10-1-04055-4

COUNT CRIME RCW ENHANCEMENT DATE OF INCIDENT NO
TYPE• CRIME

m CONSPIRACY TO 9A.3203CXI)(a) F <: JJJ<: n110 TPD 100381104

COMMIT MURDER IN 941 010

THE FIRST DEGREE 994A530

l>l-C) 994A533

9 94AS3S(3)(aa) 

9Sl4A.030

F) Firearm, (D) Other deadly weapcns, (V) VUCSA tn a protected zone. (VH) Veh. Han, See RCW 46.61 S2.0, 

JP) Juvc:mle present, (SM) Sexual Mctivat.tm. (SCF) Sexual Conduct with a Ciuld f<r aFee. See RCW

994A5:3'3(8) ( Ifthe crune 11 a drug offense, Uldudethetype ofdrug mthe secoo.d column.) 

as charged mthe SECOND AMENDED Inf<rmaUcn

X] A spectal verdl<:tlfinding for use of firearm wast'Etllmed en Count(s) I, n, m RCW9 Q4A602, 

994A.533

Current offenses encunpasllflg the same cnmmal conduct and countJnB as ooe aune sn detemurung

the offender sare are (RCW 9 94A589) 

l 1Other c:urnnt e<nv1dlons hsted under different cause numbers used sn calculatmg the offender sccre

are (hst offense and cause numb~) 

2.2 CRIMINAL HISTORY (RCW9.94A.525) 

CRIME DATE OF SENTENCING DATE OF AcrJ TYPE

SENTENCE COURT CRIME ADULT OF
I l.AI.ou. v & State) JUV CRIMR

1 UPOFT"' O'JIWICTl PIER.CECO Wrl/<11 J NV

2 UPOF '1:'" 0&' 121~ PIER.CECO < 1111&108 J NV

3 PSP3NI 01/26'06 PIERCE CO 11113/0S J MISD
4 UPCS C11114/c:9 PIER.CECO OSIOS'c:B A NV

s DWLS 2"' ... LAKEWOOD MUNI 1111:1108 A MISD

The court ftnda that the following pncrcamcttoos are roe offense for purposes or dEtemurung the

offender sccre (RCW 9 94A525) 

X] The defendant camnutted a a.irrertt offense wlule on canmuruty placement (adds cnepoUlt toSC<ft) RCW

994A.52S

2.3 SENI'ENCJNGDATA

COUNT OFFENDER SERIOU~.& SS STANDARD RAMO&. PLUS TOTAL STANDARD MAXIMUM
NO SCORE LEVEL (! lot tcdl1dlD8 ~ ta~ ENHAlfCEMENTS RANGE TERM

wlq mhmictm~ 

I s xv 2''1-36\MOS OOMOS 33\ - 41 \ MOS UFE

n 0 xv 180-1AOM03 60MOS 2A0-300MOS LIFE

m 0 XII 93-123MOS 60M03 153-183M03 LIFE

2.4 [ ] EXCEPnONAL SENTENCE Substantial and canoelhngreasoos exist wtuch Jlllltlfy an

cxceptl<nal sentence

within [ ] below the .tandard range fer Caw(s) ____ _ 

above the fitandard range !ex- Count(1) -----

JUDGMENT AND SENTENCE (JS) 

Fela1Y) (Jl'JJXJ1) Page 2 or 11 ~
ol~AUGrney

930T-A\'anleS a-946

T-, W~ 98402 2171
Telephone ( 253) 798 7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

The defendant and state d.lpulate thatJud.lee 1s best served by unp011ttm ofthe ex:cepttcnal aentence

abO"le the standard range and the ccut r111ds the exccpt.iooal acntmce furthcn and 1s coomitcnt. with

the tnterests ofJwtf'='! and the purposes ofthe &'elltEncmg refam act. 

Agnvabfl8 fada"s were ( ] stJpuJated by the defendant, l ] frund by the coort. afur the defendant

wtuved Jury tnal, { ] found byJury byspecsal ~ 

Fmdmgs offad. and cmcluS1oos of law are attached m Appendix 2 4 [ ] Jury's special intc:m>gatay 11

attached TheProsecutulgAttcmey [ ] dtd [ ] dtd net recanmend a surular sentence. 

2.S ABILITY TOPAY LEGAL FINANCIAL OBLIGATIONS The cxurt has coomdered the total amount

owing. the defend' s pait, pn!Sel'll and future abthty topay legal financial cbhgattona, mcludtng the

defendant' 1 r1119Ilmal n:90Ul'"Cel and the hkdihood that the ddendant' s atatua will change. The ocurt (mda

that the defendant has the ab1hty er hkely future ab1hty topay the legal financial cbhgattoos unpolled

M-em. RCW994A 753

The following eittraadtnaiy carcumstances exist thatmake rellltution. mappropl'late (RCW 9 94A 7.S3) 

The following eittraordinary CU"rumstances exist that make payment ofnomnandatay legal flflllnctal

cbhgatl<Wr uiappropnate

2.6 Fav1o1ent offenses, most senoos offenses, a- armed offcndcnrecanrnended sentenang agreements er

plea agreenents are { ] attached [ ] as follows

m JUDGMENI

3 1 The defendant. tsGUILTY ofthe Counts and Charges hstm mParagraph 21

32 [ JThe ca.!l't DISMISSES Cc:unts ____ [ ] The defendant 1s foond NOT GUil..TY ofCoonts

IV SENTE.NCE AND ORDER

IT IS ORDERED

4 1 Dd'mdant shall payto the Clmt ofthisCrurt Q'ittteCoumyClesl. 930 TatomaA'" #110 Tacoma WA "402) 

MISCODE

KINIRIN

PCV

DNA

PUB

FRC

FCM

CLP

s LoC RetituUoo to

Resbtutioo to

Name and Addn:11>·addre1S may be w1thhdd and provided cxnfidenl.Jally toClerk's Office) 

S S00.00 CnmeV1ctun assemnCll

S 100 00 DNA Database Fee

S J ~(Jo,!!_ CCllrt-Appointed AttttneyFees and Defense COlitS

200 00. Cnmma1 FJl1t12 Fee

S Fme

s ____ CnmeLab Fee [ Jdefm-ed due to mdtgency

JUDGMENT AND SENTENCE (.ra) 

FeJooy) (lfl<X11) Page 3of11
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

Witness Costs

1O- l -040Ss-4

Jl"R

FPS/SFR/SFS

fury Fee

3FW/SFM/WRF S ____ Serv1oe ofProc:ea

OTHERLEGALFINANCIAL OBLIGATIONS (1peo.fy below) 

S ____ OtherCoatsfcr ___________________ _ 

9tber Coats fer __________________ _ 

S ~ TOTAL
t'efThe above t«al does net uiclude all reat.ttutJon which may besetby lats' ~erofthe court. An agreed

rcit1tut1cn a-dcrmaybe entered RCW 9 94A. 753 A rest1tut1m hearing

Al shall be sttby theprosecutor

1sscheduledfcr ________________ ~--------

RESITI11TION Order Attached

X] Rest.JtutJon a'dered aba11e lball be paidJOUltly and severally with

NAMEof <the; defendant CAUSE NUMBER 0/ ictun name) ( Amrunt-$) 

1ARROD MESSER 10-1-040:54-6

TIMETIME t O-l-0472g.() 

SAULMEX 10-1-04730-3

DEANS.ALAV'EA 10-1-04731-t

J The Department ofCan:c:tum (DOC) er cleric ofthecoort mall imme:hately issue a Noboe ofPayroll

Deduc:bm RCW 9 94A. 760~ RCW9 94A. 760(8) 

X) All payments shall be made an aocxrdance with the pohaes ofthe clerk. ocxnmencmg immediately, 

unless the cx~.11hpJPficall) I' sets fa'th the niteherein Not less than S & t ID permooth

canmenang W f l!-D RCW 9 94 760 Ifthe court does not set the rate herein, the

defendant lhall repat to the clierX's officewithm 2Ahoors ofthe entry oftheJudgm8lt and sentence to

et up apaymcnt plan. 

Thedefendetll shall Npattothe cleric. ofthe calrt. eras directed by the cleric. ofthe coort toprovide

finanaaJ and < th« mfamattcn as rcqueaed RCW 9 94A. 760(1 )(b) 

COSTS OFINCARCERATION InaddltimtoahB" costB unposed heren, the court finds that the

detmdanl buer11 hkely tohave the means topay the colts ormcarocrat100. and the def'cndant is

crdered topay such costs at the stalUlay rate. RCW t OO1 160

COLLECTION COSTS The defendant shall paythe CO'ts ofservices tocoiled. unpaid legal financaal

cbbgataoos per contract«" itab.lte. RCW 36. 18. 190, 9 94A. 780 and 19 16.SOO

INTEREST The fmanaal obbgatuns unposed an thtsjudgment mall bear anttret fran the date ofthe

judgmentuntil payment. sn full, at the rate applicable to av1l Judgments. RCW 10 82.090

JUDGMENT AND SENTENCE (JS) 

Felooy) (112001) Page 4 of l l
Ol'llce of "'-lfn&Allonley

930 T.oma A>taae S Ramn ~ 

Thcoma, WllSllJaclon 98402 2171

Telephone ( 253) 791 7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A61 D8-110A-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

10- 1-00>SS-4

COSTS ONA.PPEA.L An award ofcosts en appeal against the defendant may be added to the total l~al

fmanoal obhgattcns RCW 1073 160

ELECTRONICMONITORINGREIMBURSEMENT The! defendant 1s crdered to reunbunie
name ofeledraucmC1Utcrmg agency) at ___________ ___. 

fer the cost ofpnmal ele::trmtcmcrutamg m the amCIJJll ofs ______ _ 

X] DNA TESTING The defendant shall have a bloodlb1ologu:aJ sample drawn fer purposes ofDNA

1denttficat.ion analyma and the defendant shall fully cooperate tn the te& bng. The appropriate agency, the

county < rDOC, shall be repamble fer obtauung the sample pnerto the defendant's release fran

calfmenent RCW43 43 7.S4

mvTESTING TheHealth Department erdesignee shall test and counsel the defendant fa- HIV as

socrt aspotmble and the defendant diaJJ fully ooopcnte mthe t.esting. RCW 7024 340

NO CONTACT .-.-- L I -
The dofmdant dl811.,. have conta<t with .: J () $ (J) /It. ( name, DO.l?11"dinr. butnd. 

Imuted t.o, pcrscml, verbal, telephoruc, wnttcn ercontad thmJgh a third party fer ' yean1 (noc to

ecceed themuunum stallltay sentence) 

Dcxnest1c V1olence No-Contact Ordtr, Ant.lhanumnent No-Contaa. Ord«r, er Semel Assault Prctectioo

Order 11 filed with thts Judgment and SE!llence. 

4 4 OTHER ~ ertymay have been taken intocustody an ca'lJuncbcn wath tlus case Propertymay be

returned to then~ owne- Any claun fer rdl.lm ofBUch property l1lUlt bemadew1thm 90days. After

90days, ifyaJ dond. make a claun, prq>ertymay bedisposed ofaccc:rdmg to law

4 4a [ 1All prq>erty 11 hereby f<ri'etted

Prciperty may havebem taken into rustody an ccnJund.tmwith tlus case. PrqJerty may be returned to

the nl!itfui owner Anyclaim ferrdtlmof &1di propertymwt be made w1thm 90days. After 91'.> days, 1f

you do nd. make a daun, prq>erty may bedisposed ofaccxrdmg to law

4 4b BO.ND IS HEREBY EXO.NERA.TXD

4 S CONFINEMENT OVER ONE YEAR. The defendant 11 senunced as follaws

a) CON.ll'INEMRNT RCW 9 94A.S89 Defendant ts sentenced tothe followmg term oftotal

c:ooftnement in the custody ofthe Department ofC<XTI?dlms (DOC) 

2J lP I mooths at Count

tbs oo Count

JUDGMENT AND SENTENCE (JS) 

Felooy) (7/'2<m) Page S of11

I

Ill

J "2..-~ mooths oo Count -:....---

mootha oo Count ----

OllbotProsecalm& AICumey

930Tatoma A>e1111e S Room 9411

Tacoma, WllSblngtua 98402 2171

Ttlepho ... {253) 798-7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington
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A special findltlg/verdlct havmg been entered as indicated m Sect.too :2..1 the defendant 11 sentenced tothe

lollOWII18 add1t1ooal tennortcta1 caU"mancnt in tM cuitody orthe Departmeito( Com:d.1008

b (} mmths en Count No I 6 0 mmths oo Count No II

mooths en Count No ill mooths roCount No ----

SenU!nce enhancements m coumiZJ! tif!i ~ 
l ] coorumnt ~ caiseruuve to each ether~ 4J~ · C- 4~ J

Sentence e'lhance-nents tn Counts1shall beser1ed ---.> 

if flat time [ ] aubJT-; toearned good time c:red1t

I~.i( :J!t 9e> 1
Actual rrumber ofmc:llths oft«al oonimmum crdered ts ~ 1~Th
Add mandat.Ol'Y firearm, deadly weapons, and sexual ~vatioo enhancement tunetorun cooseclltlvely to

ether aiunts. see Sed!cn2. 3, SentenangData, above) 

The con£111em~ tune on Cootlt(•) cootam(s) a mandstaymuumum temof ____ _ 

CONSECUTIVE/CONCURRENT SENTENCES RCW 9 94A. S89 All counts ma.JI be served

cooclln'ently, exCEpt for thepattmofthosecooms for which there 11a special findtng ofa firearm, tthe-

dc9d17 weapoo, ·~ al mctavabcn, VUCSA UI a pr<:ltected z. cn~. ermanufacture ormethamphetarruncwith
1uvende present as set fathabove at Sttt100 2.3, and except for the followmg counmwhich shall be served

coosccullvely -~ fMH--- t'"T'~- irl>-6r-'. z:::::: T7nr.,-.. t-~'7'\'~:,,~ r:-::P..,.-; 7~1-""'.:""--

The sentence hS"eUt sh lrun cx:nseaJtively to e11 Cclaiy S«Jtmces moth~ cause numberr unpo

the c:cmnus1100 of the aune(s) bCltlg sentenced. The sentence herein dlall run coo<1JtT81lly Wlth felcny

smtences m cXher cause l'l1JrTlben imposed afte-thecanm1sston ofthe aime(s) bemg sentenced except fer

the followmgcausenumb«& RCW 9 94A.S89 ------------------

Cmfinement shall cmimenoe immediately unless dherwtse SEt fathhere ----------

c) The defendant shall rec:elVe credit f<l" tuneserved pt'tOI" to sentenong tfthat. confinemMt. was solely

undu-tlus cauae m.mbcr RCW 9 94A. SOS The tune served mall becanputedby theJail unleBB the

crecbt fOI" tune £Er1ed pner to sent.Encmg is speafically set fctth bythecoort ' 171 # 1 Pl..~ S
ct,I-~ - fi'.,\.4..,! ~~ 

4 6 [ ) COMMUNITY PLACEMENT (pre 711100 offmses) ts ccdered as follows

Crunt ____ 
rcr ___ m~ 

Camt _____ fer ___ m~ 

Count _____ 
fer ___ mazt.hs; 

COMMUNrI'Y CUSTODY CI'o daemunewhtch ofTE!ISE!S ere eltgtble fererreqwred for canmuruty

ru&ody see RCW 9 94A. 701) 

A) The defendant shall be oo o:.mmuruty custody ftt- the longer of

1) the penod ofearlyrelease. RCW 9 94A 728(1)(2), a-

2) the penod unposed by the coort, as follows

JUDGMENT AND SENTENCE (JS) 

Fclooy) (J/2<XJ1) Page 6of11 Office oll"rMecutina Actorney

9JO Tacoma A-~ Room !M6

1locama, Wasluiipm "402 2171

Telephone ( 253) 7911-7400
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C<llnl(s) I. ll. ID 36 mooths fer Senws Vtolent Offenses

Cwnt(s) -------- 18 months ferViolent. Offenses

Count(s) 12 months (fer aimesagauut a pcnoo, drug offenses, or offenses

ll'lVolvmg the unlawful possesmoo ofa firearm by a

street gang member er assoaate) 

B) Whtle oo o:mmurutypla~mt «' canmuruty custody, the defendant shall ( 1) repat toand be

av11lable fer cmtad wrth the UBlgned canmuruty ccnecti<r11 officer as directed, (2) wait at DOC· 

approved educallon, employment and/or canmuruty rest.Jtut.J<n (~ ace), ( 3) nc:t.tfy DOC ofany change m

dd'endant' s address« tmpJoyment, ( 4) not ca:Jame controlled substancesetceptpUl"llUant to lawfully

11med presc: npb~ (S) netunlawfully possess cxntrolled sublll:ancea while m canmuruty rustody; (6) not

own, use., a- possess firearms eramnuubon, (7) pay superv1m<n fees as dd.emunedby DOC, (8) perf'cnn

affinnativeacts asreqwredbyDOC to cxi'l.firm canphancew1th the crders ofthecourt, (9) abtdeby any

a.ddtt1mal cmd1t.um unp09Cd byDOC under RCW 9 94.A. 704 and 706 and ( 10) f<r Belt offenses, aibmtt
toelectrcmcmomtcnng ifunposed byDOC Thedefendant'sn!llldence locat1cn and bvmg ammgementa

aresubJeci to the pnorapproral ofDOC while m ocrnmuruty plaamenterccrnmuruty cwtody

Ccrnmuruty autody fer sex offendersnet mtencedunderRCW 9 94A 712may be extended fai up to the

statutaymaxmu.irn tmnofthe eentence. V1ol8bcn ofc:anmuruty aistody unposed fera sex offmse may

J'Sllt madd1baial confinement. 

Thecourt crdenthat during the pmod ofsupmoision the defendant. shall

Kl cooaJme noalcdlol

bd have no contact with --~_,._ L_IJ___,atl. ___________ 
71 __ ,,,,,__ __ _ 

1"J remain l>fWithin [ ) a.it&lde ofa speafied geographical boondary, towit _ ..... r ...... l~..._r___..C~CIJ---..... --=-

not serve m any paid ervolunteer capaetty where he tr she hasccntrol er supervu1100 ofmmors under

13 )'c:& r'B or age ~ 

pwcipate m the following crune-related treatment er oounseh~ !!8"V1ces f ~r COO• 

undtJ"SO an ev"aluatim fa-treatment fer ( Jdome£t.ic viulence [ ] wbstanoe abuse

Jmeltal health l Jangtrmanagmunt and fully canplywith all MXminmded treatment. c ~ 
canplywith the fo!l<J1111.tlg crime-related prciub1boos S'-eL A(Jp<reb)I

Fer sentences unposed underRew9 94A7t2, other ccnd.ttioos, including elecb"Mic mcrut<nn& may

be imposed dunng o;immuruty custody by the Indctcmunate Sentence Re-new Board, a- m an

ernersmcy byDOC Eme-gency condiaais unposed byDOC shall not retnllJJl m effect looger than

5'!9«:1 worktng days. 

CcotOrdered Treatment Ifany c:outt. a-derB mental health orchemic.I dependency treatment, the

defendant mustnotify DOC and the defendant must release treatment mfcnnaticn toDOC fer tne duntim

ofmc:arce"8l1cn and superv1mcn RCW 9 94AS62. 

PROVIDED That under no Cll"rumstances shall the tctal tmnofconfinement plusthe tennofcanmuruty

rustody actually served exceed the statuta-y maximum for each offense

lUDGMENT AND SENTENCE (.ra) 

Fel<ny) (7/2JXIJ) Page 7 o( 11
Ollioe or "- tmgAHaniey

930 TllCOOl&A~mueS Room 946

Tacoma, Washlnpoa 98402 2171

Te1ep11one USJ) m 1a
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington
t0-1-040S S-4

4 7 ( I WOR1' ETHIC CAMP RCW9 S\fA6S0. RCW 72 ~ 4to Thecoort fuid8 that the defmdant rs

eligible and u1 hkdyto qualify for waitdine camp and the court reoc:mmcnds that. the dcf'mdant eerve the

sentence at awork e!: luc camp Upon canplEttm ofwait e!: luc camp, the defendant shall be released on

ccmmuruty custody fer any remairung tune oftctal coofmement, subject to thecond1uoos below V1olatim

ofthecondittcm of canmumty a.astody may result ma rdurtl totc.tal canfinenent fer the balance ofthe

defmdant' 1remammg tune oft<tal CQlfmement Thecatcht1ms ofcunrmmity autodyare stated above m

Sedlcn4 6. 

4 8 OFFLIMlTS ORDER (known drug traffidcer) RCW 10 66. 0'20 The follow mg areas are off ltmtts to the

defendant while under the supem1100 ofthe County Jatl erDepartment ofCorred1at1 ------

V NOTICES A.ND SIGNATURES

S 1 COLLATERAL AITA.CK ONJUDGMENT Arly petttloo « mctioo fer collateral attack oo ttus

Judgmmt. and Saitcncie, 1J1Cludmg but not lurutccl toany personal reanumpet1tu:n1 & tate habeas ccrpu1

pet.tttm. rn<t100 tovacsteJUdgrnent. mottoo towithdraw gwlty plea, met.too fer new tnal ermottoo to

arre!ltJUdQmd\t. must be filedw1tlun ooe year ofthefinal JUcfGment m thlsmatt8" except as provtded fa- m

RCW 1073 100 RCW 10 73 090
J

S 2 LENiGlllOFSlJPERVISION Feran offense ocmrrutted pnerto.Tu!y 1, 2000, the defmdant dlall

r~ Ullder the curt'•Junsd1d1on and thesupervamon ofthe Department ofCorTecltona fer a period up to

lOyeersfrcm thedate of BSltence er release frm1 oonfinemEnl, wludleva- is longer, to a.tsure payment of

alll~ fUl8tlClal ¢ligationsunless the coort mendsthe aimtnal Judgment an addrt.tMal 1Oyears. Fer an

ofiGlBe ~ tte! oo erafterJuly 1, 2000, thecourt shall retamJunsdu:ticn wer the offender, fer the
purpaseofthe otT~1canpJ1sncewlthpaymentofthelegal f'manaaJ obhgatioos, untd theobltgaaaus

ocmpletely satisfibd. regardless ofthe statutay mmamum ferthe a'1me. RCW 9 94A. 760 andRCW

9 Sl4A SOS Theclerk ofthe court 11 authcnzed to collectunpaid legal fmanoal obhgatuXlS atany tune the

offEnder remams under theJunsdtcllcn of thecourt ferpurpUllCS ofhiaerher legal fmanaal obllgalloos. 

RCW9 9tA. 7~4) andRCW 9 94A7S3(4) 

S3 NOTICE OF JNCOMFrwrrHBOLDINGACTION Ifthe C<JWthasnot crdered an unme:bate notice

ofpayroll dedllc1Jcn m Secbcxi 4 1, you are nottfi~ thattheDepartment ofC«TeCt!CI' s <r the cleric ofthe

c:curt may 111RJe 1 nctice ot pll)'l"oll deducb.cn without notice toyou 1£yru are rrnrethan 30dayv paa due m

mcnthly payments inan amount equal to« great.er' than the amaunt payable fer ooemonth. Rew

9 94A7602. other iname-w1thholdtng arum under RCW 9 94Amay be takenw1thalt further nruce

RCW9 94A. 760 may be taken without further notice. RCW 9 94A. 7606

S4 RESIII 0 I IONBEARING

Defendant wa1ves any nght to be present at any rest1b.111cn heanng (stgn mittals) 

JUDGMENT ANO SENTENCE (JS) 

Felcny) (7/1JX11) Page 8 of 11 otlkeotl'rosecullll& Attanaey

9301Xoma AYmaeS ~ 946

Tacoma, WllSbmcton 984011171
Tdqihone ( 253) 7911-7400
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SS CRIMINAL Ji!.NFORCEMENT AND CIVIL COLLECTION Arr/ v1olatiro oftlusJudgment and

Scnt.mcc 11 punuhable byup to 60 days ofcalfmcmcm pc:r v1olatJ.oo Pc:r sect1m 2.5 ofUna doa.mmt. 
legal ftnancial obhgattcm are collecttble by cmlmeans RCW9 94A634

5 6 FIREARMS Younuut hnmedlately mJTeoderany cancealed pistol Uamse andyoumaynotown, 

weorposse• anyrtnannunlesayour ~ to do so 11 restored bya court(I record. ( TheooUrt clerk

lhall forward a copy ofthe defmdant's drmr's hcmse. 1denbcard, c:r canparable idcnbficatton tothe

Department ofl.iceruang aloog with the date ofconv1ctun er camutrnent.) RCW9 41 040, 9 41 047

57 SXXA.NDKIDNAPl'INGOFFENDERREGISTRATION RCW 9A44130, 1001200

NIA

S 8 [ } The court finds thatCount_ is a fekoy m theccmrusmon ofw!uch a m«crvehtde was used. 

The clerk ofthecourl ua directed tounmedtately f<rRard anAbstract ofCourt Re<Xrd tothe Department of

L1censmg. which must rEVd.te the defendant'• driver's license. RCW 4620285

S 9 Ifthe defendant 11 erbec«nes subject tocwrt-Cl'dered mental health«' chemical dependency tt'eatm~ 
the dcf'cndant. mwtnotityDOC ancf thedeCendant & b"eatmmt mfam.atummulit be & hared w1th DOC Ca-
the duration ofthe defendant's incarceret.100 and superv1mcn RCW 9 94A.~ 6Z. 

Deputy PrcsealtlngAttaney

Prutname ' 1 ~.eel ~~~ 
WSB# ~ v.., l"I

VOTINGRIQHI'S STATEMENT RCW 1064 140 I adc.nowledgethatmynght tov<i.ehaabem lost due to

felooy oonvu:t!<:ns. Ifl am registtred to vQte. my v«e- registrabcn will be cancelJed Mynght tovc:te may be

restcred by a) A certificateofdlSCharge issued by the sentencmg ca.rt, RCW 9 94A637, b) A caJrt crder umued

bythe sentenang court n!Slc:nng the nght, RCW 9 92.. 066, c) A final a-de" ofdurcharae 1S1.1Jed bythe tndttemtnate

smtenceJ'C'l1ew board,RCW 996050; crd)A certaf1cat.e of resta"lltlm 1aa1edby the g09crna-,RC!W 9 96.020

Vctlllg befcre thenght 1sN!Slcred 1s a class C felooy, RCW 92A.84 660

Defendant's 11gnature

JUDGMENT AND SENTENCE (JS) 

Fclmy) (7/2ro1) Pqe 9of JJ ~
ofrr-utmaA11ume7

9301lrrom.o _._ ~ Room 946

Tacoma Wasllma!OD 91482 2171
Telephone ( 253)798-7400
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington l0-1-040S :S-4

CERTIFIC.A. TE OF CLERK

CAUSE NUMBER ofthts case 10-1-040.S.S-4

I KEVrn STOCK Clerlc ofthis Cwrt. arofy that the fcregomg 11 a full, true and ccrrect ccpy ofthe Judgment and

Satmcemthe above-cnt1tled act100 now on rccad in this offioe. 

WITNESS Ill}' hand and seal ofthe Sllld Supen<l" Coort affixed tlu.1 date

Clerk ofS8.ld County and State, by ----------------' DeputyClerk

IDENTIFICATION OF COURT REPORTER

Court Rep<rter
l<E1ll1t! ~ llJittl

JUDGMENT AND SENTENCE (JS) 

Fekny) (71'1iXJT) Page 10of11
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Certified By: Kevin Stock Pierce County Clerk, Washington

APPENDIX " F' 

The defendant having been sentenced to the Department ofCaTeCtiais fer a

sex offense

10-1-0405S-4

senrus violent offense

assault m the secood degree

X- any crsrne where the defendant a an accanphce was armed with a deadly weapoo

any felooy under 69 SO and 69 SZ

The offender ahall report to and be av8.llable fCI' cootadw1th the aar.Gfled canmuruty CttTeet.lms officer as dtred:ed

The offende- shall wcrit at Department ofCctttdtons approived educattm, employment, andfCI" ccmmuruty service: 

The offende- ahall net consume cootrolled substances eiccEpt PUl"lllatlt to lawfully IBllled prescnpttona

An offatder an commurut:y rustody !hill nett.rtlawfully possess cootralled aubatances:, 

The offender shall pay ccmmuruty placement fees as daenruned by DOC

The remdence locat.100 and hvmg amngements are aubJed. to the pnCI' approval ofthe department. ofcaTeCt1oos

dunng the pc:nod ofcanmumtyplaammt

The offender mall iubrrut to affirmative acts necessary tomoruta- canphanoewith crurt crden as required by

DOC

TheCoortmayalso order any ofthe following apeaal oond1tioos

The offender shall net have ~ mt..~ ~ dwith the v1ctttn ofthe cruneera speetfied

class ofmdrmiuals r -.. LAll'wl. 

The offender mall parttapate mcnme-related trealrnc!lt a cwnschng serv1~ fif CC() • 

K_ (IV) The offender shall net consume alcdlol, ----------------

V) The residence locsltext and hvmg ammgements of a sex offender shall be subJed to the pncr

approral ofthe department ofcaTed.Jcm; er

VI) The offender man CMIPIY with any cnme-related prdub1tJoos. 

VII) Other ~~~~~~~~~~~~~~~~~~~~~~~~~~~-

APPENDIXF

Ofllttof' Prostradna Atlonlq

JJO-r--A•-S 1tomn946

TilCOma, W1tSlunpa 98402-2171

Tdepbone ( 2!i3) 791- 7~ 
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Case Number: 10-1-04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

10-1-040SS-4

IDENI1FICATION OFDEFENDANT

SID No. 2.3074686 Date ofBtrth

Ifno SID take fingel'l)l'Ult card fer State Patrol) 

FBI No. S94S40KC1 Local ID No. UNKNO

PCN No S40233446 Other

Ahas name, SSN, DOB EDAURDRO S SANDOVAL, DOB 02/1411991, EDWARDO SAlt-m<: J' V': Jtft~· 

02/1411991

Race Etlmldty Smr

Asum/Pa.cific [) Bla.dUAfncan-[ X) CaucUlan [ XJ Huiparuc [ X) Male

Islander Amencan

Nat1ve Amencan [ ] Other [ l Nm-[) Female

Hnparuc

FINGERPRINTS

Right foor rtng6'S taken mmultanecusly

Ir--, 

I attest that I saw the same defendant who appeared 111 c s erher rmgerpnn1:s and

si~thereto Clerk ofthe Cc:urt, Deputy Clerlt, ~~~~;£...~::....!~~-- Dated~ ;_:J ~ 

DEFENDANT'S SIGNATURE ,{_ j~~,!f!'-!!~~:~,:::!!.Joa..... J19' 4~~~----------
DEFENDANT'S ADDRESS _ 1'f?.E.,;:;... f:°-=.....-----------------

JUDGMENT AND SENTENCE (JS) 

Felcny) (111J'JJ1) Page 11 ot 11



Case Number: 10-1--04055-4 Date: July 21, 2015

SeriallD: B28A6108-11OA-9BE2-A9721 E057BED3A5B

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the

aforementioned court do hereby certify that this foregoing instrument is

a true and correct copy of the original now on file in my office. 

IN WITNESS WHEREOF, I herunto set my hand and the Seal of said

Court this 21 day of July, 2015

SUPE~/,''-, >~ "~···"''''····-.. ~~ -----~ -

0.· ·. C'">-

Kevin Stock, Pierce County Clerk :· ':; t / -\ g ~ 
w: :;:: o: 

By IS/Melissa Jaso, Deputy. ~ (/) \_ ~ .... ~/~ """'; 
T$ ~' J,• ' 

Dated: Jul 21, 2015 2:33 PM \~ ·-.,) 1. 1.~.~"·-:"_ k/ 
o...__ f"~ \ .. ',, ~

1'~ 1" CE v , , 
1

I l' ,,,,,,, 111

Instructions to recipient: If you wish to verify the authenticity of the certified

document that was transmitted by the Court, sign on to: 
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IN THE COURT OFAPPEALS OF THE STATE OF WASm · o-
1 ~ N

DIVISION II

STATE OF WASHINGTON, 

Respondent, 

v. 

EDUARDO SANDOVAL, 

Ap ellant. 

In the Matter ofthe Personal Restraint

Petition of: 

EDUARDO SANDOVAL, 

Petitioner. 

No. 43039-8-II

Consolidated with

No. 44780-1-II

UNPUBLISHED OPINION

WORSWICK, C.J. - After a jury trial, Eduardo Sandoval was convicted offirst degree

murder, first degree assault, and conspiracy to commit first degree murder . .Sandoval appeals, 

arguing that the evl.dence is·insufficie~t to support any ofhis convictions. We disagree and

affirm. In a prose personal restraint petition, Sandoval further challenges (1) the legality ofhis

arrest, ( 2) the admissibility ofhis custodial statements, and (3) the State's authority to prosecute

him. We dismiss the petition. 

FACTS

Sandoval was a member ofa gang known as the Eastside Lokotes Surefi.os ( ELS). Riding

in a stolen van, other ELS members shot the passengers ofa car, wounding Joshuah Love and

killing his sister, Camille Love. 
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Two days before the Loves' shooting, an unknown person shot an ELS member named

Naitaalii Toleafoa outs.ide a bar in Tacoma. The ELS leader, Juan Zuniga, believed that Toleafoa

had been shot by a member ofthe Pirus, a rival gang affiliated with the Bloods gang. 

The day after Toleafoa's shooting, Sandoval and Antonio Gonzalez attended an ELS

meeting. At the meeting, Zuniga announced that ELS would "retaliate on the people that shot

Toleafoa]." 16 Verbatim Report ofProceedings (VRP) at 1924. Zuniga had a stolen van ready

for this purpose. 

The ELS members met for a second meeting the following day. Zuniga assigned

Gonzalez and Sandoval to look out for police and Bloods on Tacoma's "Eastside," while three

other ELS members would shoot from the stolen van. 

At the ELS. meetings Zuniga did most ofthe talking, with little input from others; 

Gonzalez explained that he was obliged to participate in Zuniga's plan because "by being part of

the gang, you have to be involved in stuff." 16 VRP at 1925. Likewise, Sandoval stated that he

id .not cJ;iallenge Zuniga be.cause " it) not in, ll1Y ~uth9rity to even go against his word." Ex. SF

at 7. 

After the second meeting Gonzalez and Sandoval left in Gonzalez's sport utility vehicle, 

with Gonzalez's children in the back seat. . They drove around and stopped at McKinley Park, 

where Gonzalez and Sandoval smoked marijuana and where they briefly encountered the three

ELS members in the stolen van. Gonzalez and Sandoval then traveled around the Eastside " just

seeing ifthere was any cops around and stuff." 16 VRP at 1937. They saw police parked at a

KeyBarik near 72nd Street and Portland Avenue, and Sandoval called Zunigato relay this

2
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information. After ''just driving back and forth" for a time, Gonzalez parked at Boze Elementary

School, where they smoked more marijuan~ .. 16 VRP at 1939-40. Later, they went to a

McDonald's drive-thru where they saw police cars with lights and sirens activated on 72nd

Street. 

After receivinga phone call telling them to leave the ·area, Gonzalez drove Sandoval

home. The next day, one ofthe ELS members who had been in the stolen van told Gonzalez.that

they had shot the occupants ofa red car near 56th Street and Portland Avenue because one ofthe

occupants threw gang signs. Joshuah Love survived his gunshot wounds, but Camille Love died. 

The investigation ofthe Loves' February 2010 shooting stalled until May 2010, when

ELS members, with Gonzalez's assistance, killed Zuniga. Gonzalez pleaded guilty to first

degree murder ofZuniga and promised to testify in both the Zuniga case and the Love case. 

In September 2010, Sandoval's probation officer arrested him without a warrant at the

Puyallup Fair. After being transferred to the custody ofTacoma police, Sandoval was advised of

his. Miranda
1
rights. Sandoval then gave a recorded statement that was !ater published at trial .. 

In the recorded statement, Sandoval said that, unlike Zuniga, he believed there was no

basis to conclude that Bloods were responsible for Toleafoa's shooting. He stated " I would have

never went along" with the plan to retaliate and that on the day ofthe Loves' shooting the ELS

members drove around just because they were mad. Ex. SF at 8. Sandoval further denied telling

Zuniga about the presence ofpolice and said he accompanied Gonza).ez because he was sure

Gonzalez would not have endangered his children. 

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

3
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By second amended information, the State charged Sandoval with first degree murder of

Camille Love, first degree assault ofJoshuah Love, and conspiracy to commit first degree

murder. The State sought both firearm and gang sentencing enhancements for each count. The

jury found Sandoval guilty on all three counts and further found in special verdicts that the State

had proved facts supporting the sentence enhancements. 

Sandoval appeals. He also filed a petition for a writ ofhabeas corpus, which the trial

court transferred to us for.consideration as a personal restraint petition. See CrR 7.8. , 

ANALYSIS

Sandoval argues that the evidence was insufficient to support his convictions (1) under an

accomplice liability theory for first degree murder and first degree assault and (2) for conspiracy

to commit first degree murder. We disagree. 

When a defendant challenges the sufficiency ofthe evidence supporting his conviction, 

we examine the record to decide whe"!her any rational fact finder could have found that the State · 

proved each element ofthe offense beyo11d area_son~ble <i.Qul;?t. _Stq.te Y~ Gre~1. l._94 Wn:~ d_2~~-, 

221, 616 P.2d 628 (1980) (citing Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L. Ed. 2d

560 (1979)). In a sufficiency ofthe evidence challenge, the defendant admits the truth ofall the

State's evidence; therefore we consider the evidence and all reasonable inferences from it in the

light most favorable to the State. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). 

Further, direct evidence and circumstantial evidence are equally reliable. State v. Delmarter, 94

Wn.2d 634, 638, 618 P.2d 99 (1980). 

4
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Sandoval argues that the evidence is insufficient to sh?wthat he was an accomplice to

first degree murder or first degree assault. We disagree. 

A defendant is liable as an accomplice for another person's crime ifthe d~fendant (1) 

a] ids or agrees to aid such other person in planning or committing it" and (2) has "knowledge

that it will promote or facilitate the commission ofthe crime." RCW 9A.08.020(3)(a)( ii). 

Sandoval appears to claim that the evidence fails to show both (1) that he aided or agreed to aid

the planning or commission ofthe shooting and (2) that he knew his conduct would promote or

facilitate the shooting. We disagree. 

1. AidingorAgreeing To Aidthe Shooting

First, Sandoval claims that the evidence fails to show that he "participated in the shooting

in any way." Br. ofAppellant at 15. But this framing distorts the issue. The actus reus of

complicity is notparticipation but instead aiding or agreeing to aid in the planning or

commission ofthe crime. RCW 9A.08.020(3)(a)(ii); see S(p(e v. ] Job. er~s, 14i Wn2d.:471, 502, 

14 P.3d 713 ( 2000). 

Here, the evidence is sufficient to prove that Sandoval aided and agreed to aid the

planning or commission ofthe shooting. Given testimony that ELS members unquestioningly

executed Zuniga's directives, the jury could reasonably infer that Sandoval agreed to aid the

planning ofthe shooting during the meeting at which Zuniga directed. him to look out for police

and Bloods. Further, the jury could find that Sandoval actually aided the commission ofthe

shooting by accompanying Gonzalez to the Eastside and advising Zuniga that police were

5
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present. A rational trier offact could have found, beyond a reasonable doubt, that Sandoval

aided or agreed to aid the planning or commission ofthe shooting. See RCW

9A.08.020(3)(a)( ii). 

Arguing to the contrary, Sandoval claims that the evidence supports his version ofevents: 

that (1) he "did not assent to and had no intent to assist in the shootings" and (2) he and Gonzalez

disobeyedZuniga by smoking marijuana in a parking lot when they were supposed to be acting

as lookouts. Br. ofAppellant at 15. But in a sufficiency ofthe evidence challenge, we consider

the evidence in the light most favorable to the State. Salinas, 119 Wn.2d at 201.
2

2. Knowledge That His Conduct Would Promote or Facilitate the Crime

Second, Sandoval appears to assert that the evidence also fails to establish the mens rea-

i.e., that he knew his conduct would promote or facilitate the shooting. This assertion lacks

merit. 

The State elicited testimony that (1) Sandoval attended a gang meeting at which Zuniga

announced a plan to .retaliate for _Toleafqa' s shooting, and. (2) ~e pl~ ~alled for _S~dova1 t<? act

as a lookout while other gang members would shoot from a stolen van. Because it is reasonable

to infer that Sandoval knew the plan that Zuniga announced in his presence, a rational fact finder

could find that the State proved beyond a reasonable doubt that Sandoval knew his actions as

lookout would promote or facilitate the planned shooting. See RCW 9A.08.020(3)(a); Roberts, 

142 Wn.2d at 513 ( complicity requires merely general knowledge ofthe principal's crime, not

2
Sandoval further asserts that no evidence showed (1) he was present at the scene ofthe

hooting or (2) he was ready to assist in the shooting. But because Sandoval's complicity is

sh~wn through other evidence, we do not address these assertions. 

6
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specific knowledge ofeach ele~ent). With respect to his convictions for first degree murder and

first degree assault, Sandoval's argument fails. 

B. Conspiracy

Sandoval next argues that the evidence is insufficient to support his conviction for

conspiracy to commit first degree murder. We disagree. 

A defendant is liable for criminal conspiracy ''when, with intent that conduct constituting

a crime be perfonI?-ed, he or s~e agrees with one or more persons to engage in or cause the

performance ofsuch conduct, and any one ofthem takes a substantial step in plirsuance ofsuch

agreement." RCW 9A.28.040(1). The requisite agreement must be a genuine confederation or

combination ofminds. State v. Pacheco, 125 Wn.2d 150, 155, 882 P.2d 183 ( 1994). 

To prove a conspiracy, the State need not show a formal agreement. Staie v. 

Wappenstein, 67 Wash. 502, 509-10, 121 P. 989 (1912); State v. Barnes, 85 Wn. App. 638, 664, 

932 P.2d 669 (1997). Instead, the existence ofan agreement may be proven by evidence ofa

concert ofaction inwhich.the parties work together uncierstandingly tp accqmplish. a common

purpose. State v. Casarez-Gastelum, 48 Wn. App. 112, 116, 738 P.2d 303 (1987) (quoting

Marino v. United States, 91 F.2d 691, 694 (9th Cir. 1937)). Because an agreement may be

inferred from the parties' declarations and actions, circuµistantial evidence may provide· proofof

a conspiracy. Barnes, 85 Wn. App. at 664. 

Here, the evidence is sufficient for a rational trier offact to conclude that Sandoval

agreed to be a lookout. The State elicited testimony that (1) Sandoval was an ELS member, (2) 

7
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ELS members unquestioningly executed Zuniga's orders, and (3) Sandoval and Gonzalez

patrolled the Eastside as lookouts, as Zuniga had ordered them to do. 

However, Sandoval claims the evidence is insufficient to prove that he agreed to a plan, 

intending to commit murder. We disagree. 

When a defendant is charged with conspiracy to commit first degree murder, the State

must prove that the defendant was a party to an agreement to commit first degree murder. State

v. Smith, 131Wn.2d258, 263, 930 P.2d 917. (1997). A person commits first degree murder ifhe

kills another (a) with premeditated intent, (b) by en~aging in conduct creating a grave risk of

death under circumstances manifesting an extreme indifference to human life, or ( c) during

certain forms offelony murder. RCW 9A.32.030(1). 

Sufficient evidence supports Sandoval's conviction for conspiracy to commit firstdegree

murder under circumstances manifesting an extreme indifference to human life. Zuniga's plan

called for Gonzalez and Sandoval to act as lookouts while three other ELS members would shoot

at Bloods.from a stolen van. Although Sandoval claimed h~ intend~d to _avoid involvement in

the shooting, the jury was free to disbelieve his claim. State v. Camarillo, 115 Wn.2d 60, 71, 

794 P.2d 850 (1990). Thus a rational trier offact could find that Sandoval agreed to a plan that

1) manifested an extreme indifference to human life, (2) created a grave risk ofdeath, and (3) 

resulted in Camille Love's death. See·RcW 9A.28.040(1); 9A.32.030(l)(b). 

8. 
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Therefore the evidence is sufficient to support Sandoval's conviction for conspiracy to

commit first degree murder by extreme indifference.
3

Sandoval's sufficiency ofthe evidence

arguments fail. 

PERSONAL RESTRAINT PETITION

In his personal restraint petition, Sandoval appears to argue thathis restraint is unlawful

because (1) his arrest violated the Fourth Amendment,
4 (

2) his interrogation violated the Fifth

Amen~ent, and (3) the State lacked authority to prosecute him. We_disagree. 

We consider the arguments raised in a personal restraint petition under one oftwo

different standards, depending on whether the argument is based on constitutional or

nonconstitutional grounds. In re_Pers. Restraint ofDavis, 152 Wn.2d 647, 671-72, 101 P.3d 1

2004). A petitioner raising constitutional error must show that the error caused actual and

substantial prejudice. In re Pers. RestraintofElmore, 162 Wn. 2~ 236, 251, 172 P .3d 335

2007). In contrast, a petitioner raising nonconstitutional error must show a fundamental defect

resulting in a complete miscarr_iage ofj_ustj.ce. Elmore, l 62..W11.2d at. 251. 

Further, a personal restraint petition must state with particularity the factual allegations

underlying the petitioner's claim ofunlawful restraint. In re Pers. RestraintofRice, 118 Wn.2d

3
Sandoval further argues that the evidence fails to show an agreement to commitpremeditated

murder because there was " no agreement as to what, ifany, degree ofinjury would be inflicted

by the shooting." Br. ofAppellant at 21. But because the evidence is sufficient to prove

conspiracy to commit first degree murder by extreme indifference, we do not address this

argument. 

4
Atthe CrR 3.5 hearing, Sandoval argued that his custodial statements were involuntary because

his arrest was unlawful. 

9
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876, 885-86, 828 P.2d 1086 (1992). Bald assertions and conclusory allegations.are not

sufficient. Rice, 118 Wn.2d at 886. 

First, Sandoval argues that his probation officer violated the Fourth Amendment by

arresting him at the Puyallup Fair without having a warrant or affidavit ofprobable cause. But at

arraignment, the superior court's commissioner determined that, based on the prosecutor's

declaration, probable cause existed at the time ofSandoval's arrest. This argument fails. 

Second, Sandoval argues that Tacoma police violated his Fifth Amendment rights by (1) 

using intimidation, coercion, duress, and deception" during his interrogation and (2) 

interrogating him without advising him ofhis Miranda rights. Pet. at 3. But Sandoval's claim of

a coercive interrogation is nothing more than a bald assertion, which is insufficient. See Rice, 

118 Wn.2d at 886. Further, the trial court determined that Tacoma police adVised Sandoval of

his Miranda rights at the start ofthe interrogation and again at the beginning ofthe recorded

statement. This argument fails. 

fNrd, Sandovcil challenge~ the State's au¢..01:ity to_ prosec~te _him <?.n thr~e meritless

grounds. Specifically, Sandoval contends that (1) '' the STATE OF WASHINGTON, 

Corporation is just a name and does not Exist," (2) the State " is Bankrupt" and violated the

payment ofdebts clause in article I, section 10 ofthe United States Constitution,
5

and (3) the

State cannot bring a criminal action or appear in court. Pet. at 3. But, as a matter oflaw, each

5
Sandovalmisrepresents article I, section 10 as declaring, '" All States Shall Pay their debt in

gold and silver coin."' Pet. at 3. In fact, article I, section 10, clause 1 provides, "No State shall

make any Thing but gold and silver.Coin a Tender in Payinent ofDebts." 

10
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claim fails: (1) the State ofWashington has existed since its admission to the Union, ch. 180, 25

Stat. 676, (1889), and Proclamation No. 8, 26 Stat. 1552-53 (Nov. 11, 1889); (2) the payment of

debts clause secures private contractual rights and has no apparent relevance to a criminal

prosecution, see Calder v. Bull, 3 U.S. (3 Dall.) 386, 390, 1 L. Ed. 648 (1798) (opinion ofChase, 

J.); and (3) the Washington Constitution requires all criminal prosecutions to be conducted in the

State's name and by its authority, WASH. CONST. art. IV, § 27. 

Sandoval fails to make the required showing ofa constitutional error or a fundamental

defect. 
6

Therefore we dismiss his petition. 

We affirm the convictions and dismiss the petition. 

A majority ofthe panel having determined that this opinionwill not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so o.rdered. 

We concur: 

6
Sandoval also asserts that his arrest and interrogation each violated the Eighth Amendment's . 

prohibition against cruel and unusual punishment. But because Sandoval fails to state any

factual allegations ofcruel and unusual punishment with particularity, we do not consider this

argument. See Rice, 118 Wn.2d at 885-86. 
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